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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

Sessions Case No. 65 of 2016 
U/s 325/302/201  r/w sec. 149 of IPC 

 
GR Case No. 1522 of 2014.  

 
     State  

- Versus – 
 

1.Madhabi Bro,                    2.Manju Boro,  
3. Anjali Hairary,                 4. Rukmoni Hairary,  
5. Kanlora Hairy,                 6. Bhanu Boro, 
7. Poneswari Boro,              8. Kanmai Boro,  
9. Bina Boro,                      10. Majani Boro,  
11. Moneswari Boro,         12. Ratneswari Boro,  
13. Manjula Basumatary, 14.Dilip Khaklary, 
15. Upen Hairy,                  16. Nirmala Noro,   
17. Sukani Basumtary,      18. Ranju Boro, 
19. Sunita Boro,                 20. Bahagi Boro,  
21. Suneswar Boro,           22. Budhen Boro,  
23. Hiranua Boro,               24. Talek Boro,  
25. Kailash Boro,                26. Sri Binod Khaklary and  
27. Sri Pokheswar Boro.               
                                                      ……….. Accused persons.  

 
 

Present :     Sri A.K. Borah, AJS 
               Sessions Judge, 

                  Sonitpur, Tezpur.   
 
Appearance: 
 
For the State             :     Sri K. Adhikari, Addl. P.P. 
  
For the accused        :     Sri Bijay Basumatary.   
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                                      03-10-2016,  14-02-2017, 
                                      & 15-03-2017.  
                
Date of recording of 
313 Cr.P.C                  :      01-06-2017 
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J  U  D  G  M  E  N  T. 

1. In this case accused persons, 1.Madhabi Boro, 2. Manju Boro,  

3. Anjali Hairary, 4. Rukmoni Hairary, 5. Kanlora Hairy, 6. Bhanu Boro, 

7. Poneswari Boro, 8. Kanmai Boro, 9. Bina Boro, 10. Majani Boro,      

11. Moneswari Boro, 12. Ratneswari Boro, 13. Manjula Basumatary, 14. 

Dilip Khaklary, 15. Upen Hairy, 16. Nirmala Noro, 17. Sukani Basumtary, 

18. Ranju Boro, 19. Sunita Boro, 20. Bahagi Boro, 21. Suneswar Boro, 

22. Budhen Boro, 23. Hiranua Boro, 24. Talek Boro, 25. Kailash Boro, 

26. Sri Binod Khaklary and 27. Sri Pokheswar Boro are put for trial for 

allegation of charges u/s 325/302/201 of the IPC read with section 149 

of the IPC.  

2.  The prosecution case, according to the FIR, in brief is that on or 

about 10 a.m. of 01-07-2014 informant’s father Bihuram Ganju was 

called by Hiron Boro and Talek Boro, resident of Gujungjuli to Saraibahi. 

At Saraibahi village after discussing with a few persons they branded 

their father as a wizard and killed by piercing with a bow and cutting. 

They also buried the dead body in a trance at the side of Koilajuli river. 

Hence, this prosecution case. The ejahar was filed by the informant Sri 

Bobrey Ganju on 02-07-2014 before the O/C of Chariduar Police station.   

3.  On receipt of the aforementioned FIR, the Officer-In-Charge of   

Chariduar Police Station registered a case being Chariduar P.S. Case No. 

71/14 u/s 302/201/343 of IPC.  After completion of usual investigation, 

the O/C Chariduar Police Station sent up the case for trial against the 

accused persons namely, 1.Madhabi Boro,2. Manju Boro, 3. Anjali 

Hairary, 4. Rukmoni Hairary, 5. Kanlora Hairy, 6. Bhanu Boro, 7. 

Poneswari Boro, 8. Kanmai Boro, 9. Bina Boro, 10. Majani Boro, 11. 

Moneswari Boro, 12. Ratneswari Boro, 13. Manjula Basumatary, 14. Dilip 

Khaklary, 15. Upen Hairary, 16. Nirmala Noro, 17. Sukani Basumtary, 

18. Ranju Boro, 19. Sunita Boro, 20. Bahagi Boro, 21. Suneswar Boro, 

22. Budhen Boro, 23. Hiranua Boro, 24. Talek Boro, 25. Kailash Boro, 

26. Sri Binod Khaklary and 27. Sri Pokheswar Boro u/s 143/302/201 of 

the IPC.     
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4. On being appeared the accused persons before the learned 

Additional Sessions Judge, No.2, Sonitpur, Tezpur, after hearing both 

parties, framed charges u/s 325/302/201 of the IPC read with section 

149 of the IPC against the accused persons. Particulars of the charges 

were read over, explained to the accused persons to which they pleaded 

not guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined as many as 

thirteen numbers of witnesses.  Statements of the accused persons are 

recorded u/s 313 Cr.P.C. All the allegations made against the accused 

and the evidence appears against them are put before them for their 

explanation where they denied the allegations and declined to adduce 

defence evidence.    

6.  I have also heard the argument put forward by the learned 

counsels of both sides.   

7. The points for decision in this case is that – 

(1) “Whether the accused on, about or before 01-07-2014 at 

about 10 a.m. at Sarai Bahi gaon under Chariduar Police station  

were a member of an unlawful assembly in prosecution of 

common object, namely, committing murder of Bihuram Ganju, 

which offence the accused knew to be likely to be committed in 

prosecution of the common object of the said assembly and the 

accused, being a member of such assembly at the time of 

committing of that offence and thereby committed an offence 

punishable under section 149   of the IPC?    

(2) “Whether the accused on the same date, time and place, in 

furtherance of common object,   voluntarily caused grievous 

hurt to Bihuram Ganju and thereby committed an offence 

punishable under section  325  read with section 149   of the 

IPC? 

(3) “Whether the accused on the same date, time and place, in 

furtherance of common object   committed murder of Ribul Ali, 

intentionally or knowingly causing the death of Bihuram Ganju 
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and   thereby committed an offence punishable under section  

302  read with section 149   of the IPC? 

(4) “Whether the accuseds on the same date, time and place, in 

furtherance of common object, knowing that murder of 

Bihuram Ganju has been committed, caused certain evidence 

connected with the aid offence of murder to disappear i.e. the 

deadbody of the deceased Bihuram Ganju by burying the 

deadbody and thereby committed an offence punishable under 

section 201  read with section 149   of the IPC?  

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the evidence 

on record. 

9. PW 1 Sri Boge Gonju @ Gunju stated that Boge Gonju @ Gunju 

has stated that he knows the accused persons. The deceased was his 

father who died on 1st July, 2014. On that day Hiranya and Telek had 

taken his father to Saraibahi gaon at 10 a.m. at that relevant time he 

was in the field. His two and half years old son was crying. His father 

was not at home. At about 11 O’clock he went to look for his father. He 

went to Saraibahi gaon. There he learnt that the villagers had beaten his 

father at Saraibahi gaon by naming him to be wizard. Smt. Ritumoni 

called his father a male daini/wizard. Ritumoni said that Budhan, 

Syamanta and Papu and others had assaulted his father. When he 

reached the said village, the villagers were beating his father, he 

requested them not to beat his father but they continued to beat him. 

Many villagers were beating his father. He could see Budhan, Simanta, 

Homeswar, Paku assault his father. Mukutmoni Gonju, Mohesh Gonju 

and Nirmala Ganju too had gone with him in search of father. When the 

accused threatened to assault and kill them, then they in fear fled. The 

villagers continued to assault his father, they killed him and they buried 

him in between Koilajuri and Mansiri river. He lodged the ejahar Ext.1 

and Ext.1(1) is his signature. Day after the occurrence, police recovered 

the deadbody of his father Bihuram Gonju in between Koilajuri and 

Mansiri river. He was present where the dead body was recovered. Ext.2 
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is the inquest report and Ext. 2(1) is his signature. He said the villagers 

of Soraibahi gaon killed his father. He cannot say the names of all the 

persons, the accused were amongst them.  

10. In cross-examination he admitted that he is a married person 

having his wife and small children and his brother at home. On the day 

of occurrence, he is working in the field which is about 10-15 minutes 

away from his house. His other family members Mukutmoni(his wife), 

Mahesh(brother), Nirmala (sister) and Lalita (mother) were all working 

in the field. They had left home at 5 a.m. and taken food with them. His 

father Bihuram was at home with his small child. When he heard the cry 

of his child who was crying and loitering around, he came towards home 

and saw that his father was not there. A person named Bhonda, whose 

house is situated near his house told him that his father had been taken 

by Hiranya and Telek. Near his house Bole, Someswar, accused Hiranya 

reside near his house. Soraibahi gaon is about 1 km away from his 

house and they have to cross two rivers to reach there. Bhonda too had 

gone with them. Others had not gone. His family members had gone to 

the said village to look for their father and they had reached there at 

about 2 p.m. Gaonburha had not gone with them. They reached 

Ritumoni’s house, there were villagers of three villages, that is 

Soraibahi, Gwjwjuli gaon, Bogijuli gaon. There were about 200-300 

people gathered there. There he had not spoken to Hiranya and Telek. 

It was there till 12 O’ clock. Then they fled. Next day morning he gave 

information in the police station. The FIR was written by Adivasi 

Organization. He cannot say the contents of the FIR.  

11. PW 2 Sri Mukutmoni Gonju stated that he knows the accused 

persons. The deceased was her father-in-law. He died about two years 

back. On the date of occurrence, she was working in the field. On that 

day Hiranya and Telek had taken her father to Saraibahi gaon. People 

who were going in the meeting told them that her father in law was 

assaulted in the meeting. On hearing the same, she along with her other 

family members went to Saraibahi gaon and saw her father in law 

Bihuram was being assaulted. She had seen Budhan and Simanta 
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assaulted her father in law. Ritumoni and Anjali called her father as 

“Daini”. The villagers then assaulted her father. Being scared they 

returned to their house. In the evening they learnt that her father in-law 

had been killed and his dead body was buried in between Mansiri and 

Koilajuri river. Police was informed. They recovered the dead body.   

12. In cross-examination, she admitted that her husband, her sister-

in-law and she herself had gone to Soraibahi gaon. She was watching 

from a little distance. Budhan gave a slap, Simanta kicked her father-in-

law. Thereafter, many people went ahead, then she cannot say who 

assaulted. Till then her father-in-law was alive. Then they returned. On 

that day after return she did not tell anyone. She did not see who was 

the one who actually killed her father-in-law.   

13. PW 3 Sri Nirmala Gonju stated that she knows the accused 

persons. The deceased was her father who died about 2 years back. On 

the date of occurrence while she was working in the field, one small kid 

who had her crying nephew with him informed that Hiranya and Telek 

had taken her father to Saraibahi gaon. Then she herself, her brother 

PW1, her sister in law PW 2, her mother went to Saraibahi gaon and 

saw that persons of three villagers had gathered there. Father was 

injured and crying and said that he had been assaulted. Later on they 

returned. On the next day police recovered the dead body of her father 

had been recovered in between Mansiri and Koilajuri river. She had not 

seen who had assaulted her father.  

14. In cross-examination, she admitted that she had not spoken to 

her father, her father had not stated before them who had assaulted 

him. When she reached there, her father was alive. She also admitted 

that she did not visit the place of occurrence where the deadbody was 

recovered. 

15. PW 4 Sri Lalita Gonju, stated that she knows the accused 

persons, they are villagers. The deceased was her husband. He died in 

the month of July, 2014. On the date of occurrence while she was 

working in the field, one small child told that Hiranya and Telek had 

taken her husband to Saraibahi gaon. Then she went in search of her 
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husband to Saraibahi gaon along with other family members. There she 

saw that her husband he had been assaulted in the name of her 

husband being a daini/wizard. She requested that her husband should 

be left and ought not to be assaulted. Then they were threatened and 

they left the place. Then her husband was killed by the villagers and his 

dead body was buried in between two rivers. Police then went there and 

recovered the dead body. She cannot say who assaulted her husband.   

16. In cross-examination she admitted that her son, her daughter-in-

law and she herself had gone in search of her husband at Soraibahi 

village. She could not speak to her husband. They returned after some 

time. Later on her husband’s dead body was recovered. She had seen 

Hiranya and Telek taken her husband. They are co-villagers and that is 

why she know them since before.   

17.     PW 5 Sri Mohesh Gonju stated that he knows the accused 

persons, they are villagers. The deceased was his father. He died two 

years back. On the date of occurrence he was working in the field. 

Hiranya and Telek had taken his father to Saraibahi gaon. At 11 O’ clock 

they learnt about the same and he along with other family members 

went in search of his father to Saraibahi gaon. He saw that his father 

had been badly assaulted and he was there in Saraibahi gaon. They 

requested that his father should not be beaten. The villagers said that 

his father was a daini and since they were threatened, they had to leave 

the village. In the evening he learnt that his father had been killed and 

his dead body was buried in between two rivers. Police recovered the 

dead body. Many villagers had assaulted her father, out of them, 

Budhan, Symanta and Kailash were also the ones who had assaulted his 

father. 

18. In cross-examination, he admitted that he had gone with his 

family members to Soraibhai gaon. They had to cross the river to reach 

Soraibahi village. There were villagers of three villages. His father had 

been assaulted and he had fallen there, he could not speak to him. They 

were there for a short period and after returning back he did not again 

in the evening. He did not see who had assaulted and who had buried 
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his father. He admitted that he did not stated before the I.O. that 

Budhan, Symanta and Kailash had assaulted his father.   

19.     PW 6 Sri Agnes Minj stated that he knows the accused persons. 

Bihuram Gonju died on 1 July, 2014. On the date of occurrence Bihuram 

was taken to Saraibahi gaon and he was assaulted and killed by 

villagers. Two persons from Saraibahi gaon came and asked him to go 

there. Since he could not go there alone, he took Eliash Ispotta, Bosco 

Ekka, Kishore Kalco, Sautan Munda and went to Saraibahi gaon. He saw 

that Bihuram Gonju was made to sit in the middle and he had been 

assaulted and he was in a “behel” condition. He asked him what had 

happened. The villagers said that Bihuram was a daini/wizard. He asked 

the villagers to leave Bihuram and said that on the next day there would 

be a joint meeting. Then the villagers started shouting and told him that 

if he did not believe that Bihuram was a daini then “Aai” (one lady) 

would prove the same to him. Then he along with the villagers went to 

the house of Aai, the said lady. The Aai said from inside that Bihuram 

was a male daini/wizard and he used to eat human and he should be 

killed on the same day. She said that if he is left then he will eat human 

on the said night. He explained to the villagers, that Bihuram should be 

left for the said day and tomorrow he will hold a meeting to do 

mimansha. Then he said that Bihuram should be handed over his family. 

Then his family members were called and he was handed over his family 

members. Then he returned from the meeting. Later on, what happened 

he cannot say. At night Bihuram was killed, his body burnt and buried. 

On the next day, his dead body was recovered from in between two 

rivers. 

20. In cross-examination, he stated that he had not seen anyone 

assault, by that time the meeting was already over. The family members 

of Bihuram had gone there at about 5 p.m. they were called. He 

returned after Bihuram was handed over to the family members. 

Thereafter, he cannot say what happened. Police did not enquire from 

him. He did not state before the police in the manner he has narrated in 

the court on that day.      
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21.     PW 7 Sri Satish Munda @ Sauthan stated that  he knows the 

accused persons and also knew the deceased Bihuram who died 2 years 

back. He was in the field. His friend called him over phone and called his 

Saraibahi village. He went there and saw that Bihuram Gonju had been 

assaulted and he was made to sit there and he was bleeding. The 

villagers stated that Aai had stated that Bihuram was a daini. Later on, 

Gaonburah and others came. The villagers were told not to assault 

Bihuram further and that a meeting would be held next day to do 

bichar. Then the villagers took them to the house of Aai. The Aai said 

that Bihuram was a wizard and he should be killed same night. Then 

again they requested that Bihuram should be allowed to go that night. 

His family members were called and Bihuram was handed over to the 

family members. Thereafter, they returned. Next day, he heard that 

Bihuram had been killed. Later police came and recovered the dead 

body of Bihuram from where it was buried i.e. in between two 

villagers. The Circle Officer   had come, Inquest was conducted.    

22. In cross-examination, he admitted that family members of 

Bihuram were called at about 5 p.m. He cannot say whether the family 

members brought back Bihuram. Police has recorded his statement.  

23.     PW 8 Sri Kishor Khalko stated that he knows the accused 

persons and also knew the deceased Bihuram who died 2 years back. 

He was at home. He along with Gaonbura went to Saraibahi village for a 

meeting as they were called. There he saw that Bihuram Gonju had 

been assaulted and the villagers had surrounded him. He was beaten as 

he was named as daini by the villagers. Then Bihuram was before the 

Aai. The Aai said that Bihuram was daini, he ate humans and he would 

again eat humans. Then they requested that Bihuram should be left for 

the said night and next day big meeting would be held, thereafter his 

family members were called and Bihuram was handed over to the family 

members. Thereafter, they returned. He cannot say what happened. 

Next day, he learnt that Bihuram had been killed. Later police recovered 

the dead body of Bihuram in between two rivers, where it was buried. 
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24. In cross-examination, he admitted that he did not see who had 

assaulted Bihuram. After Bihuram was handed over to the family 

members, he returned. He cannot say whether Bihuram’s family 

members brought Bihuram back.  

25.     PW 9 Sri Ratanlal Gunju stated that he did not know the accused 

persons. Deceased Bihuram Gunju was his elder brother who died 2 

years back. On the day of incident he was at his paddy field. The house 

of his elder brother/deceased was at Hujunguli.  After killing the 

deceased they had been informed that the deceased was killed in 

suspects of wizard. He has not seen the incident. He has not visit the 

place of occurrence.  

26. PW 10 Dr. Dhurbajyoti Hazarika stated that on 02-07-2014 he 

was working as Executive Magistrate/Circle Officer at Chariduar Revenue 

Circle.  On that day, O/C of Rangapara PS, requested him to conduct 

inquest over the dead body of Bihuram Ganju, 45 years, male, village 

Gujunguli identified by son of the deceased Sri Boge Gunju,  in 

reference to Rangapara PS GDE No.38  dated 02-07-2014. The 

deadbody of the deceased was found in a Pit and slightly burnt 

condition. Wearing a half pant and T shirt. The head and face of the 

body of the deceased is totally smashed condition and partially detached 

from the neck. The actual cause of the death of deceased could not be 

ascertained. The police is directed to send the body for medical 

examination to find out the actual cause of death of the deceased. Ext. 

2 is the inquest report and Ext. 2(2) is his signature.  

27. In cross-examination he admitted that the inquest was 

conducted by him as per the information of Rangapara Police station. He 

did not know whether at the time of conducting inquest over the dead 

body, the Gaonburah of the village was present or not.  

28. PW 11 Dr. Ankur Bikash Borah, stated that on 03/06/2014 he 

was posted as Medical & Health Officer-1 at Kanaklata Civil hospital. As 

per inquest he conducted Post mortem on the dead body of the 

deceased Bihuram Ganju, aged 45 years, S/O Late Tularam Ganju, 

village – Gunjanjuli, PS Chariduar on 03/07/14 accompanied by UBC 67, 



11 

Sessions Case No. 65 of 2016. 

 

Ratnakanta Nath and findings are – An punctured, incised wound, 

elliptical in shape located in right upper thorax lateral to nipple, 15 

inches below the neck of head size 3 cm x 1 cm, sharp cut injury in the 

upper part of front side of neck horizontally of 6 cm x 1 cm x 5 cm 

exposing the vertebral bodies, spinal cord. A cut injury in the spinal cord 

at the level of cervical vertebrae 4 and 5. Opinion: cause of death is 

hemorrhagic shock as a result of injury sustained. Ext. 3 is the post 

mortem report and Ext. 3(1) is his signature.  

29. In cross-examination, the doctor admitted that he has not 

mentioned finding of rigor mortise in the dead body. He has not 

preserved viscera and get opinion to sent same for FSL examination. 

The injury found in the dead body may cause to a person if the said 

person falls on ground from a height of more than 10 feet on sharp 

weapon. He has performed the post mortem on the dead body on 13-

07-14 referring the GDE NO. 30/14 dated 02-06-14. Usually rigor mortis 

appear on a dead body after 12 hour of date and it completes within 48 

hours. The dead body is foul smelling dead body.   

30. PW 12 SI Dipak Das stated that on 02-07-14 he was working as 

attached Officer at Rangapara Police station. On 02-07-2014 then O/C 

Rangapara Police station Ajijur Rahman received one information of 

murder of one person from then O/C of Jamuguri PS Dandi ram Bora, 

made a GD Entry No. 38/14 dated 02-07-14 and instructed him to visit 

the place of occurrence. Ext. 4 is the GD Entry No. 38/14 dated 02-07-

14. Accordingly, he visited the place of occurrence i.e. the house of 

Bihuram Ganju and learnt from the family members of Bihuram Ganju 

that Bihuram was murdered and buried under in between river Mansiri 

and Koilajuli reiver. Thereafter, they visited the place where the dead 

body of Bihuram Ganju was buried and found gathering of many people. 

They asked them to dig out the dead body of Ganju but fathering 

resisted and made protest to dig out the dead body. They informed the 

Magistrate about the incident and Magistrate reached the place where 

the dead body of Ganju was buried. Magistrate came and digs out the 

dead body and conducted inquest on the dead body. Ext. 2 is the 
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inquest report and Ext. 2(3) is his signature.  Thereafter, he had sent 

the dead body to KCH for post mortem. Ext. 5 is he dead body challan 

and Ext. 5(1) is his signature. He has recorded the statement of witness 

Boge Ganju, Nirmala Ganju, Lalita Ganju, Lalita Ganju, Egness mense, 

Kishor Khako, Soutain Munda, Elias Pispota and Barko Ekka. After 

sending dead body for post mortem, ejahar was lodged in connection 

with this case on 02-0702014 at 9.45 p.m. before O/C Chariduar as 

place of occurrence falls under the Chariduar PS. He has handed over 

the case diary to O/C Rangapara PS and O/C Rangapara PS send the 

case diary in connection with GD Entry No. 38/14 dated 02-07-2014 to 

O/C Chariduar PS as P.O. is under Chariduar PS.   

31.       PW 13 Sri Kulendra Bharali, stated that on 02-07-14 he was 

working at Chariduar Police station as 2nd Officer. On 02-07-14 one Boge 

Ganju lodged written ejahar before O/C Chariduar PS. Accordingly, 

Chariduar PS Case No. 71/14 u/s 143/302/201 of the IPC registered by 

O/C Chariduar PS Sri Prabhat Saikia and entrusted him to do the 

investigation. Ext. 1 is the ejahar and Ext. 1(2) is the signature of then 

O/C Chariduar PS Sri Prabhat Saikia. He visited the place of occurrence, 

drawn map of place of occurrence, recorded the statement of witnesses. 

Ext. 6 is the map of place of occurrence and Ext. 6(1) is his signature. 

He had arrested accused Mabhavi Boro, Manu Borto, Anjali Hairari, 

Konlara Hainary, Bhanu Boro, Praneswari Boro, Kanmai Boro, Majoni 

Boro, Moneswari Boro, Roheswari Boro, Manjula Basumtary, Binod 

Khaglary, Dilip Khaglary, Upen Hairary,  Nirmala Boro, Sukani 

Basumtary, Ranju Boro, Sunita Boro, Bohagi Boro, Sumeswar Boro, 

Buydhen Boro, Hiranya Boro. Accused Khoseswar Boro, Kailash Boro, 

Telek Boro, surrendered before the Court, He had recorded the 

statement of witness Ram Praja, Mukutmoni Ganju, Nirmala Ganju, 

Mohesh Ganju and Boge Ganju . After completion of investigation 

finding materials against the aforementioned accused persons u/s 

143/302/201 of the IPC. Ext. 7 is the charge-sheet and Ext. 7(1) is his 

signature.  

32. These much is the evidence of the prosecution. 
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33. Accused persons pleaded total denial while their statements 

were recorded u/s 313 Cr.P.C. 

34. I have heard the argument put forward by the Ld. Counsels of 

both parties.   

35. Learned counsel for the accused persons has submitted that the 

prosecution has failed to prove the case beyond any reasonable doubt. 

Firstly, there is no any eye witness to the alleged occurrence. Though, 

PW 2 Sri Mukutmoni Gonju claimed to be eye witness but his presence 

at the place of occurrence is doubtful. Besides, she herself admitted that 

she was watching from a little distance. That apart she has not stated to 

anybody that she seen the incident. Secondly, there is no nay chain of 

circumstances to implicate any of the accused persons in the alleged 

charge. Thirdly, even if admitted the evidence of PW 1, Sri Boge Gonju 

@ Gunju and PW 2, Sri Mukutmoni Gonju that they saw Budhan and 

Simanta had assaulted the deceased Bihuram but the said assault was 

not a murderous assault. The statement of said PW 1 and PW 2 is totally 

silent how the aforesaid persons assaulted the deceased or by what 

instrument they assaulted the deceased. Fourthly, it cannot be denied 

that the villagers of 3 villages were involved in killing of the deceased 

branded deceased as a wizard but the prosecution evidence fails to 

prove that who has actually caused such an assault with intent to kill the 

deceased. Therefore, the overall evidence of the prosecution witnesses 

cannot be justified to convict any of the accused. Fifthly, admittedly 

there were many people involved in this case but other than close 

relatives of the deceased and the informant none was examined by the 

I/O. PW 1 Sri Boge Gonju and PW 5 Sri Mahesh Gonju are the sons of 

the deceased, PW 2 Sri Mukutmoni Gonju is the son-in-law of the 

deceased. Similarly, PW 3 Sri Nirmala Gonju is the daughter of the 

deceased, PW 4 Sri Lalita Gonju is the wife of the deceased and PW 9 

Sri Ratanlal Gonju is the brother of the deceased. The statement of PW 

1 and PW 2 reveals that they had seen in assaulting the deceased by 

the accused Budhan and Simanta. Similarly, PW 2 stated that at the 

relevant time Ritumoni and Anjali called her father-in-law as “Diani”, the 
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villagers then assaulted the deceased. Therefore, the statement of PW 1 

to PW 5 are interested witnesses as because inspite of present of PW 6 

Sri Agnes Minj, PW 7 Sri Satish Munda and PW 8 Sri Kishor Khalko none 

of the said witnesses have stated that they had seen any of the accused 

in killing of the deceased. Under some circumstances accused should 

entitle to get benefit of doubt.  

36. To fortify the argument Ld. Counsel for the accused persons 

submitted the following case law:  

(i) 2014 (1) GLT 477 (Haren Patgiri & Ors vs. State of 

Assam)  

(ii) 2014 (2) GLT 887 (Safikul Ali (MD) & Ors vs. State 

of Assam) 

(iii) 2011 (1) GLT 773 (Bandu MIA (MD) & Ors vs. 

State of Assam) 

(iv) AIR (2014) SC 2521 (Ganesh Datt vs. State of 

uttarakhand). 

37. Per contra the learned Addl. Public Prosecutor submitted that the 

prosecution has ably proved the case beyond any reasonable doubt by 

way of chain of circumstantial evidence. Therefore, the accused persons 

are required to be convicted under the said sections of law.  

38. Keeping in mind, the rival submission advanced by the Ld. 

Counsels for both parties, I am going to dispose of the case as follows.  

39. A close scrutiny of the prosecution witnesses narrated herein 

above, it appears that PW 1 to PW 5 and PW 9 are the close relatives of 

the deceased. According to prosecution story in the alleged incident 

there were about 300-400 people were involved. The informant/PW 1 

Sri Boge Gonju who is the son of the deceased stated that on the day of 

occurrence Hiranya and Telek had taken his father to Saraibahi gaon at 

10 a.m. At that relevant time he was in the field. His 2 ½ years old son 

was crying. His father was not at home. At about 11 O’clock he went 

Saraibahi gaon to look for his father. There he learnt that the villagers 

had beaten his father at Saraibahi gaon by naming him to be “Wizard”. 

In the meantime, Smt. Ritumoni called his father a daini/wizard. 
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Ritumoni said that Budhan, Syamanta and Papu and others had 

assaulted his father. When he reached the said village, the villagers had 

beaten his father, he requested them not to assault his father but they 

continued to beat him. Many villagers were beating his father. He could 

see Budhan, Simanta, Homeswar, Paku assault his father. Mukutmoni 

Gonju, Mohesh Gonju and Nirmala Ganju too had gone with him in 

search of father. When the accused threatened to assault and kill them, 

as such they fled away but the villagers continued to assault his father, 

at last to kill his father and they buried him in between Koilajuri and 

Mansiri River. Then he lodged the ejahar (Ext.1). According to him, he 

seen Budhan, Simanta, Homeswar, Paku assaulted his father. Though, 

in the place of occurrence admittedly many people were present there 

but none has stated that these four persons were involved in assaulting 

the deceased. That apart he had not stated before the police that the 

aforesaid persons were assaulting the deceased while his statement was 

recorded u/s 161 of CrPC. Therefore, his statement that he had seen the 

accused Budhan, Simanta, Homeswar, Paku assaulted his father are 

contradictory.  

40. Similarly, PW 2 Sri Mukutmoni Gonju who is the son-in-law of the 

deceased stated that at the relevant time Hiranya and Telek had taken 

her father to Saraibahi gaon. People who were going in the meeting told 

them that her father-in-law was assaulted in the meeting. On hearing 

the same, she along with her other family members went to Saraibahi 

gaon and saw her father-in-law Bihuram was being assaulted. She had 

seen Budhan and Simanta assaulted her father-in-law. Ritumoni and 

Anjali called her father as “Daini”. Then the villagers then assaulted her 

father and in the evening they learnt that her father in-law was died. 

She admitted that Budhan gave a slap, Simanta kicked her father-in-law. 

Then many people went ahead, she cannot say who has assaulted. It is 

a fact that assault by slap a person cannot be stated to be a murderous 

assault.  

41. It has been held in “Krishnan vs State (2003) 7 SCC” where 

the Hon’ble Supreme Court held that – “Eye-witnesses’s account would 
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require a careful independent assessment and evaluation for its 

credibility which should not be adversely prejudged making any other 

evidence, including medical evidence, as the sole touchstone for the test 

of such credibility. The evidence must be tested for its inherent 

consistency and the inherent probability of the story; consistency with 

the account of other witnesses held to be creditworthy, consistency with 

the undisputed facts, the “credit” of the witnesses, their performance in 

the witness box, their power of observation, etc. Then the probative 

value of such evidence becomes eligible to be put up into the scales for 

a cumulative evaluation.”  

42. Coming to the present case, no doubt PW 1 and PW 2 along with 

others 300-400 persons were present at the place of occurrence. Both 

the PW 1 and PW 2 are close relatives to the deceased. PW 1 stated 

that he could seen Budhan, Simanta, Homeswar, Paku had assaulted the 

deceased Bihuram but his statement is silent how these 3 peoples had 

assaulted or inflicted the deceased with an intention kill him. Besides, 

PW 1 stated that the villagers continued to assault his father. PW 2 

though present with the PW 1 at the relevant time but he stated that he 

had seen Budha and Simanta assaulted her father-in-law but he has not 

mentioned the names of the other persons but both the witnesses 

stated on the same thing that during the incident many people of the 

villages were assaulted the deceased. Besides that it has already stated 

that PW 1 and PW 2 are the close relatives of the deceased. It cannot 

be ruled out that they are interested witnesses. That apart as stated 

above, inspite of presence of many people none has stated that he or 

she seen the accused persons in assaulting the deceased. Even, PW 3, 

PW 4, PW 5 and PW 9 all the equally close relatives of the deceased 

were also present with the PW 1 and PW 2 but their statements are 

silent that they had seen any of the aforesaid persons as stated by PW 1 

and PW 2 in assaulting the deceased. Besides that from the aforesaid 

evidence of so-called eye witnesses, it is difficult to ascertained as to 

who actually inflicted fatal blow on the deceased.  
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43. In this case, I may again mention a case law, i.e. “Raguveer 

Yadav Vs. State of Bihar (1995) 4 SCC 392” it was held that 

“where there are party faction, there is a tendency to include the 

innocent with guilty and it is extremely difficult for the Court to guard 

against such danger. It was pointed out that real safeguard against the 

risk of condemning the innocent with the guilty lies, in insisting of 

acceptable evidence which in some measure implicates such accused 

and satisfies the conscience of the Court. Here in this case, in the GD 

entry which is the first information, only the names of the accused 

Basarat Ali and Safiq Ali were mentioned, whereas the accused Basarat 

Ali has not been implicated by PW 6. The accused Chand Mahammad 

has not been implicated by PW 1, 6, and 9. PW 2 and 5 have also not 

mentioned the name of accused Rafiq.  

44. In view of aforesaid discussion, we find it risky to uphold the 

conviction passed against the accused appellants. The accused 

appellants are, therefore, entitled to get benefit of doubt. Accordingly, 

the conviction and sentence passed by the Ld. Trial Court in Session 

Case No. 130 (K) of 2008 is hereby set aside. The accused appellant are 

acquitted and set at liberty forthwith.”  

45. Under such circumstances, it becomes risky to rely on the 

evidence of aforesaid so-called two eye witness i.e PW 1 and PW 2. The 

other witnesses in this case are PW 3, PW 4, PW 5 and PW 9 who are 

closely related with the deceased stated nothing any of the accused.   

PW 3, Sri Nirmala Gonju stated that “on the date of occurrence, she was 

in the paddy field, one small kid who had her crying nephew with him 

informed that Hiranya and Telek had taken her father to Saraibahi gaon 

and then she herself, her brother PW 1, her sister-in-law PW 2, her 

mother went to the said place and saw that persons of three villagers 

had gathered there. Father was injured and crying and said that he had 

been assaulted.” Her evidence reveals that deceased was assaulted by 

the villagers of three villages. Similarly, PW 4, Sri Lalita Gonju also 

stated that when she went in search of her husband at Saraibahi gaon 

along with other family members, there she saw that her husband had 
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been assaulted in the name of “daini/wizard”. Inspite of her request not 

to assault and left her husband. The villagers did not pay any heed to 

them and assault continuously. PW 5, Sri Mohesh Gonju stated that at 

the relevant time and at the place of occurrence he saw his father had 

been badly assaulted by the villagers. They requested that his father 

should not be beaten. The villagers said that his father was a “daini” 

and since they were threatened, they had to leave the village. In the 

evening he learnt that his father had been killed. These much is the 

evidence of the close relatives of the deceased. 

46. The other independent witnesses remain in this case are PW 6, 

PW 7, and PW 8. PW 6, Sri Agnes Minj stated that “at the relevant time 

while he went to the place of occurrence, he saw deceased Bihuram 

Gonju was made to sit in the middle and he had been assaulted and he 

was in a “behel” condition. He asked him what had happened the 

villagers said that Bihuram was a daini/wizard. He asked the villagers to 

leave Bihuram and said that on the next day there would be a joint 

meeting. Then the villagers started shouting and told him that if he did 

not believe that Bihuram was a daini then “Aai” (one lady) would prove 

the same to him. Then he along with the villagers went to the house of 

Aai i.e. the said lady. The Aai said from inside that Bihuram was a 

daini/wizard and he used to eat human and he would be killed in the 

same day. She said that if he is left then he would eat human in the 

same night. He explained to the villagers, that Bihuram should be left 

for the said day and tomorrow he will hold a meeting to do mimansha.”  

But other than that his statement does not reveal that who had 

assaulted the deceased.  

Similarly, PW 7, Sri Satish Munda @ Sauthan also stated that “at 

the relevant time, the villagers were told not to assault Bihuram further 

when he saw there the deceased Bihuram had been assaulted and he 

was made to sit there in bleeding. Then the villagers took them to the 

house of “Aai”. The said Aai said that Bihuram was a wizard and he 

should be killed same night. Then again they requested that Bihuram 

should be allowed to go that night. His family members were called and 
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Bihuram was handed over to the family members. Next day, he heard 

that Bihuram had been killed.” Therefore, he has not supported the 

prosecution case.  

PW 8, Sri Kishor Khalko stated that “at the said meeting called 

by the villagers, he saw that Bihuram Gonju had been assaulted and the 

villagers had surrounded him. He was beaten as he was named as daini 

by the villagers. Then Bihuram was before the Aai. The Aai branded 

Bihuram as daini, he ate humans and he would again eat humans. Then 

they requested that Bihuram should be left for the said night and next 

day big meeting would be held, thereafter his family members were 

called and Bihuram was handed over to the family members.”  His 

statement also does not reveal that the deceased was assaulted by any 

of the accused persons. PW 9, Sri Ratanlal Gunju stated he did not know 

the accused persons but the deceased Bihuram Gunju was his elder 

brother. After killing of the deceased they have informed that the 

deceased was killed in suspects of wizard. He had not seen the incident. 

Therefore, it appears that PW 6, PW 7, PW 8 and even PW 9 nowhere 

supported the prosecution case.  

47. The Ld. Counsel for the accused persons submitted that the 

incident took place on 01.07.2014 and the FIR was filed by the 

informant on 02.07.2014. On receipt of the ejahar the case was 

registered accordingly vide Chariduar PS Case No 71/14 u/s 

302/201/343 of IPC but the post mortem was conducted in reference to 

Rangapara GDE No. 38 dated 02.06.2014 and the post mortem was 

conducted at Kanaklata Civil Hospital, Tezpur. According to Ext 3, the 

post mortem was conducted on 03.06.2014. No doubt, on the close 

scrutiny of the Ext 3 i.e the post mortem report, it appears that the post 

mortem was conducted according to Rangapara GDE No. 38 dated 

02.06.2014 but it was conducted as written in the top of the post 

mortem form on 03.06.2014.   In the post mortem report other than the 

said GDE No. 38 dated 02.06.2014 no police reference was there. 

Therefore, the aforesaid Ext 3 i.e the post mortem report is doubtful as 

to whether the deadbody of Bihuram Ganju  was conducted post 
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mortem or not. On the other hand, according to the prosecution story 

the incident was took place on 01.07.2014, therefore post mortem itself 

is not reliable to convict any of the accused in the instant case.  

48. As discussed herein above, there is no any chain of 

circumstances even not to speck of any such circumstances to infer any 

of the accused persons in killing of the deceased. However, one may 

suspect the accused persons, namely, Budhan, Simanta, Homeswar, 

Paku in assaulting of the deceased but it has already discussed herein 

before the statement of PW 1 and PW 2 are totally silent as to how the 

aforesaid accused assaulted the deceased to considered that aforesaid 

assault as a murderous assault. Law is well settled that the suspicion 

however strong may be, a person cannot be convict on such mere 

suspicion.  

49. The prosecution evidence of this case as discussed herein above 

is not such that it can form of chain of circumstances to infer 

involvement of any of the accused in the case. As stated above the 

circumstances appears from the evidence does not show any of a 

conclusive nature or have any tendency to implicate any of the accused 

persons.  

50. A carefully perusal of the whole case record as discussed herein 

before, it appears that the prosecution has categorically failed to 

adduced any direct evidence or any circumstantial evidence to infer the 

accused in any of the charge leveled against the accused persons.  

51. The onus of proving the facts essential to the establishment of 

the charge against an accused lies upon the prosecution, and the 

evidence must be such as to exclude every reasonable doubt about the 

guilt of the accused. An accused cannot be convicted of an offence on 

the basis of conjectures or suspicion. Here in this case as discussed 

above a reasonable doubt arisen in my mind, after taking into 

consideration, the entire material before it regarding the complicity of 

the accused, so benefit of doubt given to the accused persons. 

52. In view of the aforesaid discussion, I am bound to hold that the 

prosecution has categorically failed to prove the alleged charge against 
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the accused persons beyond any reasonable doubt and as such the 

accused persons are acquitted on benefit of doubt from the charge 

leveled against them and set them at liberty forthwith.  

53. The liabilities of the bailors are hereby discharged.   

54. Send back the GR Case record being No. 1522/14 to the learned 

committal court along with a copy of this order.  

Given under my Hand and Seal of this Court on this the 11th day 

of August, 2017.     

 

 

                                                                  (A.K. Borah) 

                                            Sessions Judge, 

                                                      Sonitpur, Tezpur. 

Dictated and corrected by me.  

   

 

     
      (A.K. Borah) 

  Sessions Judge, 
Sonitpur : Tezpur.           
 
                                                    

Typed by me.  

    

(R. Hazarika) Steno. 

 

 

 

 

 

 

 

 

 

 

 

 



22 

Sessions Case No. 65 of 2016. 

 

 A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Sri Boge Gonju @ Gunju, 

  P.W.2  -  Sri Mukutmoni Gonju, 

  P.W. 3 -  Sri Nirmala Gonju,  

  P.W. 4 -  Sri Lalita Gonju, 

  P.W. 5 -  Sri Mohesh Gonju,  

P.W. 6 -  Sri Agnes Minj, 

P.W. 7 -  Sri Satish Munda @ Sauthan, 

P.W. 8 -   Sri Kishor Khalko  

P.W. 9-  Sri Ratanlal Gunju, 

P.W. 10-   Dr. Dhurbajyoti Hazarika, M.O.,  

P.W. 11-   Dr. Ankur Bikash Borah, M.O.  

P.W. 12-   SI Dipak Das, I.O.  

P.W. 13-   Sri Kulendra Bharali, I.O.  

 

Prosecution  Exhibit 

  Ext.1 -  FIR  

  Ext.2 -  Inquest report   

  Ext.3 -  Post Mortem Report  

  Ext.4 -  GD Entry No. 38/14 dated 02.07.2014 

  Ext.5 -  Dead Body Challan 

  Ext.6 -  Sketch Map 

  Ext.7 -  Charge Sheet 

   

                                                          (A.K. Borah) 
                                                             Sessions Judge, 
                                                            Sonitpur, Tezpur.  


